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I.  INTRODUCTION.

FOURTH AMENDMENT SATISFACTION: WHAT IS
“REASONABLE”?

TWO TYPES OF SEIZURES -- TWO LEVELS OF JUSTIFICATION

Stops:  need articulable suspicion that the person is engaged in criminal activity.

Arrests: need probable cause that the person is engaged in criminal activity.

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
______________________________________________________________________
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II.  THESE INQUIRIES ARE OBJECTIVE STANDARDS:

1.  OFFICER’S SUBJECTIVE MOTIVATION FOR STOP/ARREST IS
IRRELEVANT:

The mere fact that an officer has additional or other actual motivation for a stop is
irrelevant:  the assessment of the justification for a stop is measured objectively.

Whren v. United States, 517 U.S. 806 (1996) (rejecting inquiry into the police
officer's subjective intent and concluding that stop for observed traffic violation
valid even if officers had another motivation).

2. OFFICER’S SUBJECTIVE BELIEF THAT CRIME IS OCCURRING MUST BE
OBJECTIVELY REASONABLE

 It must be shown that a "reasonable" officer would have believed that a crime was
occurring.  An officer's subjective belief that a crime is occurring is not enough.  That belief
must be reasonable.

notes:_______________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
______________________________________________________________________________
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III.  LEVELS OF CERTAINTY:

Beyond a Reasonable Doubt
Preponderance of the evidence
Probable Cause
Articulable Suspicion

A.  WHEN AN ARREST IS JUSTIFIED

NEED PROBABLE CAUSE

1.  In general:
An arrest is justified when the police have probable cause that the person arrested
has committed a crime.  Probable cause is a fair probability that the person has
committed the crime. In measuring probable cause, a court examines the factual and
practical considerations of everyday life upon which reasonable persons acts. 

Michigan v. DeFillippo, 443 U.S. 31, 37 (1979)

2.  What does “probable cause” mean?

It is more than "bare suspicion" but less than what would justify a conviction.
Brinegar v. United States, 338 U.S. 160 (1949).

It does not require fine tuning of evidence that even the "preponderance standard demands."
Gerstein v. Pugh, 420 U.S. 103 (1975).

It not helpful to fix a "numerically precise degree of certainty" to the determination BUT
it is less that a preponderance standard.

Illinois v. Gates, 462 U.S. 213 (1983).

____________________________________________________________________________

_______________________________________________________________________________

_______________________________________________________________________________
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B. WHEN A STOP IS JUSTIFIED

THE LEVEL OF SUSPICION NEEDED:  REASONABLE SUSPICION.

1.  In general:

Investigatory stops are “justified by some objective manifestation that the person stopped
is, or is about to be, engaged in a criminal activity.”  

United States v. Cortez, 449 U.S. 411, 417-18 (1981).

Based on the whole picture, the detaining officers must have a particularized and objective
basis for suspecting the particular person stopped of criminal activity.”

  Id. 

2.  TEST for Reasonable (Articulable) Suspicion:

The officer must be able to articulate something more than suspicion or “hunch.” The
Fourth Amendment requires “some minimal level of objective justification” for making the
stop.  That level of suspicion is considerably less than proof of wrongdoing by a
preponderance of the evidence.  Probable cause means “a fair probability that contraband
or evidence of a crime will be found,” and the level of suspicion required for a Terry stop
is obviously less demanding than that for probable cause.

United States v. Sokolow, 490 U.S. 1, 7 (1989).

3.  The amount of information available to the officer at the time of the stop need not be
great.

See, e.g., Illinois v. Wardlow, 528 U.S. 119 (2000) (unprovoked flight of suspect
in high crime area); United States v. Arvizu, 534 U.S. 266 (2002) (stop of vehicle
justified based on  a combination of factors, all innocuous by themselves, but in
combination sufficient to create articulable suspicion of drug smuggling).

notes:_______________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
_______________________________________________________________________________
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C.  How Do the Police Obtain Reasonable Suspicion (Or Probable Cause)?

1.  KEY INQUIRIES:

REASONABLE SUSPICION IS BASED ON FACTS, NOT MERE
HUNCHES.  THE POLICE OFFICER MUST BE ABLE TO STATE SPECIFIC FACTS
RELATING TO THE INDIVIDUAL THAT SUPPORT THE SEIZURE.

2.  HOW IS REASONABLE SUSPICION OBTAINED?

Reasonable suspicion is obtained by adding up all of the facts [the entire circumstances]
known to the officer.  The courts then permit police officers, based on their training and
experience, to make logical inferences from the information known.  Reasonable suspicion
of criminal activity is based on the facts and logical inferences from those facts.  Based on
the whole picture, the detaining officers must have a particularized and objective basis for
suspecting the particular person stopped of criminal activity.

THE WHOLE PICTURE:  ALL OF THE CIRCUMSTANCES OF THE ENCOUNTER
ARE EXAMINED.

United States v. Sokolow, 490 U.S. 1 (1989) (All of the factors justifying a
Terry stop, examined separately, can be "quite consistent" with innocent
behavior but, when examined together, can still "amount to reasonable
suspicion."); United States v. Arvizu, 534 U.S. 266 (2002) (stop of vehicle
justified based on  a combination of factors, all innocuous by themselves,
but in combination sufficient to create articulable suspicion of drug
smuggling).

PARTICULARIZED:  THE OFFICER MUST BE ABLE TO POINT TO A SPECIFIC
INDIVIDUAL AND HAVE INFORMATION RELATING TO THAT PARTICULAR
INDIVIDUAL.

OBJECTIVE:  THE OFFICER MUST BE ABLE TO POINT TO IDENTIFIABLE
FACTS ABOUT THE SUSPECT OR CONDUCT BY THE SUSPECT AND BE ABLE
TO STATE WHY THOSE FACTS OR CONDUCT AROUSED THE OFFICER'S
SUSPICION. 
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3.  TYPICAL SOURCES OF INFORMATION THAT HELP JUSTIFY STOP:

A.  The location of the stop.

The character of the area has often added to the conclusion that articulable suspicion was
present to support a stop. 

See, e.g., United States v. Green, 670 F.2d 1148, 1152 (D.C. Cir. 1981)
(geographical area is valid consideration in probable cause determination).

B. The suspect’s initial actions upon being observed:   furtive behavior or flight prior to the stop.

Illinois v. Wardlow, 528 U.S. 119 (2000) (unprovoked flight of suspect in high
crime area); United States v. Mendenhall, 446 U.S. 544, 563-64 (1980) (Powell, J.,
concurring) (law enforcement officers can rely on behavior of suspect who appears
to be evading police contact).  See also Peters v. New York, 392 U.S. 40, 66-67
(1968) (flight at approach of law enforcement officer is “strong indicia of mens
rea”).

C.  Responses to the police’s inquiries prior to a stop.

The police may question a person and, based on the suspect’s responses, gain articulable
suspicion to stop the person. 

See, e.g., Florida v. Bostick, 501 U.S. 429 (1991).

D.  Police expertise in evaluating the circumstances.  

Ornelas v. United States, 517 U. S. 690, 699 (1996) (recognizing that deference must be
paid to police experience and expertise in evaluating whether articulable suspicion is
present in a given situation). 

E.  Personal knowledge of the police officer.

This includes information gathered first-hand by the officer though use of the senses:  sight;
smell; touch; hearing; taste.

slide # 11

7



Indeed, the direct observations of the police of apparent illegal activity have often provided
probable cause to arrest and search persons.  See, e.g., Livingston v. State, 564 A.2d 414
(Md. 1989) (trooper’s finding two marijuana seeds on front floor of car sufficed to give
probable cause to believe that a misdemeanor, possession of marijuana, was being
committed in his presence).

F.  The time of day.

Timms v. State, 573 A.2d 397 (Md. App. 1990) (observations of two persons in alley at
5:30 in morning contributed to articulable suspicion).

G.   Information provided by others.

EXAMPLES:  departmental flyer; a tip from an informant; information from other police;
computer checks.

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________
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4.  EXAMPLES OF REASONABLE SUSPICION:

A.  Terry v. Ohio, 392 U.S. 1 (1968).

FACTS:

In this case, which gave the name Terry stops to brief stops, the officer observed two
suspects.  The men separated and one walked to the front of a store in a commercial district
during normal business hours and looked in the store's windows.  The man then walked
past the store.  He turned around, looked in the store again, and then rejoined the other man. 
After the two men conferred, the second man went through the same series of activities. 
These actions were repeated by each man five or six times over a period of 10 to 12
minutes.  At one point, the men conferred with a third man, who left the scene.  When the
two men later joined the third man, the officer stopped the men.  The officer was an
experienced veteran and his experience gave meaning to the men's actions:  he believed that
the men planned to rob the store.  The stop of the men was upheld.

ANALYSIS:

The officer in Terry was able to identify specific repeated behavior by the suspects: 
talking; walking back and forth to the store; and looking in the windows.  Important to the
court's finding of reasonable suspicion was the repeated nature of the men's activities. 
Equally important was the officer's expertise:  he recognized the activity as "casing" the
store for a robbery.  Based on the officer's experience and the facts known to the officer,
the Court upheld the officer's suspicion that a robbery was about to occur.

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
___________________________________
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B.  United States v. Arvizu, 534 U.S. 266 (2002). 

FACTS:

In Arizona, a remote access road leading from the border was known to be used by drug
smugglers and sensors were placed on the road to indicate when vehicles passed by.  The
route was used by drug smugglers to avoid a border checkpoint.  Smugglers were more
active at times around shift changes at the checkpoint, which left the area unpatrolled.  A
sensor was triggered at 2:15 pm, which coincided with a shift change.  A border patrol
agent parked along the road to observe the vehicle.  The agent observed a minivan approach
and slow dramatically.  It had five occupants:  male driver; woman front seat passenger;
and three children in the back.  The driver appeared to pretend that the agent was not there,
did not look at the agent as the van passed, and the driver appeared stiff and his posture
rigid.  The knees of two of the children were unusually high, as if their feet were propped
up on some cargo on the floor.  After the agent followed the vehicle, the three children
waved on and off at the agent in a mechanical manner, without turning around, for four or
five minutes.  Eventually, the driver turned at the last place he could before the checkpoint. 
A registration check disclosed that the van was registered to an address in an area notorious
for alien and drug smuggling.  The agent thereafter stopped the car, obtained consent to
search, and recovered a large quantity of marijuana.

ANALYSIS:

This case was not analyzed as a border case by the Supreme Court.  Instead, the Court
concluded that the stop was based on reasonable suspicion.  Note that all of the factors,
viewed in isolation, do not give reasonable suspicion.  The Court, however, looked at all
the factors together:  the location of the stop (access road to border, smugglers used road);
the suspects' actions before the stop (rigidity, etc, of driver, mechanical waving of kids,
turning to take route to avoid checkpoint); and the police knowledge of the area and the
habits of smugglers.

notes:
____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

_____________________________________________
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5.  Probable Cause and Group Activity

Maryland v. Pringle, 540 U.S. 366 (2004), raised the following question: 

Do the police have probable cause to arrest all the occupants of a car in which
drugs and a roll of cash are found in the passenger compartment when all the
occupants deny possession?

notes:_______________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

For Chief Justice Robert’s dissent as to the existence of probable cause in the Philly street drug deal

case, see Pennsylvania v. Dunlap,  129 S. Ct. 448 (2008).
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IV.  INFORMANT TIPS.

How to Measure Probable Cause/Articulable Suspicion

1.  TOTALITY OF CIRCUMSTANCES TEST

In reviewing an informant's tip, the proper mode of analysis is to view the facts in their
"entirety, giving significance to each relevant piece of information and balancing the
relative weights of all the various indicia of reliability (and unreliability) attending the tip."

Massachusetts v. Upton, 466 U.S. 727, 732 (1984).

The facts are examined as a whole to see if they "neatly fit together." The question is
whether the informant's story and the surrounding facts possess "an internal coherence that
gave weight to the whole."
Id. at 734.

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
_________________________________________

2.  SOME FACTORS IN DETERMINING PROBABLE CAUSE BASED ON INFORMANT'S
TIP.

A. THE TIP ITSELF:  The word of an informant is sometimes enough to supply probable
cause.

See Adams v. Williams, 407 U.S. 143, 144-48 (1972) (based on tip from person
known to officer that the man in car was carrying a gun and narcotics, officer's
actions of reaching into car and seizing gun permissible).

But see Florida v. J.L., 529 U.S. 266 (2000) (anonymous tip insufficient to justify
stop).

B.  DETAIL OF TIP; FIRST-HAND INFORMATION:  Tips specific in their details
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provide assurance that the informants possess first-hand information.

Jackson v. State, 569 A.2d 712 (Md. App. 1990) (in assessing whether probable
cause to arrest is present based on anonymous tip, where tip directed police to
specific car in a specific location and specified that drugs were being sold from car,
it was detailed enough to provide reasonable assurance that it is based on firsthand
information).

C.  IDENTITY OF THE INFORMANT.

1.  If the informant is known, that fact serves to bolster his/her credibility.

United States v. Harris, 403 U.S. 573 (1971) (informant's reliability
enhanced when known to police because would be exposing self to possible
criminal prosecution for giving false statements to police).

2.  Registered informants: an informant's past record of reliability is important.

State v. Williams, 581 A.2d 864 (Md. App. 1990) (contrasting relative
reliability of registered informant tips to those of anonymous informants).

3.  Anonymous tipsters:  See Florida v. J.L., 529 U.S. 266 (2000) (anonymous tip
insufficient to justify stop).

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

__________________________________________________________
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D.  CORROBORATION OF THE TIP.

1.  Tips from different sources are mutually confirming.

State v. Williams, 581 A.2d 864 (Md. App. 1990), cert. denied, 321 Md.
502, cert. denied, 500 U.S. 909 (1991) (tips from two different informants
were mutually confirming).

2.  Police corroboration of innocent details of the tip:

A.  CASELAW SUPPORTING VIEW THAT INNOCENT DETAILS ENOUGH.

Alabama v. White, 496 U.S. 325, 331 (1990) (because tipster shown to be
right about some details, he is probably right about other facts that he
alleged, including claim that the object of the tip was engaged in criminal
activity).

The police do not have to corroborate suspicious or criminal behavior to
have probable cause.

See Illinois v. Gates, 462 U.S. 213, 244 n.13 (1983) ("innocent
behavior frequently will provide the basis for a showing of probable
cause").

B.  THE MOST RECENT CASE – SEEMS TO REQUIRE MORE.

Florida v. J.L., 529 U.S. 266 (2000) (anonymous tip insufficient to
justify stop and corroboration of person's race, location, and dress insufficient to
verify tip; to establish reliability of tip, it must be shown to be reliable as to
illegality of person's actions and not just its tendency to identify a person).

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
__________________________________________________
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3.  Predictions of future activity are an important consideration.

EXAMPLE:  The Supreme Court has "upheld an arrest without a warrant
solely upon an informant's statement that the defendant was peddling
narcotics, as corroborated by the fact that the informant's appearance, and
of where he would be on a given morning (matters in themselves totally
innocuous) agreed with the officer's observations."
Jones v. United States, 362 U.S. 257, 269-70 (1960), citing Draper v.
United States, 358 U.S. 307 (1959).

4.  Previous arrests of the suspect.

Birchead v. State, 566 A.2d 488 (Md. 1989) (fact that police knew that
suspect had prior drug arrest served to corroborate informant's tip).

5.  Police expertise.

See, e.g., Birchead v. State, 566 A.2d 488 (Md. 1989) (deference to police
expertise in assessing the situation).

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

_________________________________________________________________________
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